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Abstract

Efforts to expand and transform national telecommunications policies to address the emergence of broadband and other Internet Protocol (IP) -based services – including critical policies for interconnection and access – are best crafted through a balanced process that minimizes government regulation; recognizes commercial contracts enforced by the courts; and promotes industry self-regulation that promotes a healthy and thriving supply chain for the industry.

The broadband industry has achieved some success in implementing initial sets of connectivity principles, and the Federal Communications Commission has adopted part of these principles as the foundation for consumer rights for IP services.  But as the industry continues to grow, and to expand both in market share and the scope of its technologies, these principles need to be formalized, widely adopted and incorporated into the governance process.

This document sets forth an updated set of ten principles – for consumer rights and network interconnection --  for the 21st Century.  It also establishes a foundation for the process of industry self-regulation through an industry body established for this purpose, building on the foundation of these Principles For Broadband and IP Services to establish consensus on regulatory and market issues.  This body would serve as the primary vehicle for self-regulation, conflict resolution, consumer protection and enforcement. 

This system for enforcement and conflict resolution is fundamental to the success of the model, and has been successful in a myriad of other industries.  The process begins with efforts at conflict resolution between the parties, based on the Principles, and then to efforts at resolution by the industry body.  Only if these efforts prove unsuccessful – resulting in a market failure -- would the conflict be elevated to the appropriate regulatory authority for resolution by the government. 

This is consistent with the move toward an industry in which consumers, not regulators, have control of the products and services they wish to utilize.  This, in turn, eliminates the need for legislation and regulation to cover hypothetical situations that may never actually occur.  And it creates an environment in which the industry itself, through a standing industry organization open to all parties, governs itself in order to eliminate the need for government regulation and micro-management of the industry.
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Principles For Broadband and IP Services

Introduction

On August 4, 2005, the Federal Communications Commission adopted a policy statement that outlines four principles to encourage broadband deployment and preserve and promote the open and interconnected nature of public Internet.

These four included, (1) consumers are entitled to access the lawful Internet content of their choice; (2) consumers are entitled to run applications and services of their choice, subject to the needs of law enforcement; (3) consumers are entitled to connect their choice of legal devices that do not harm the network; and (4) consumers are entitled to competition among network providers, application and service providers, and content providers.  

Although the Commission did not adopt formal rules to codify the principles, it will incorporate them into its ongoing policymaking activities.  

The policy statement itself was unremarkable, based as it was on previous work by the broadband industry over the past four years (see Appendix “A” for a summary of industry initiatives on principles of interconnection and consumer rights).  What is striking about this policy, and the issues that it addresses, is that the government is so deeply involved in the minutiae of management of the broadband industry.  

Issues and problems that are more normally addressed through contracts or self-governance within the industry – and relatively minor competitive squabbles -- have been elevated to the level of national policy because the broadband Internet industry has no governance system of its own.  

This means that there is no self-regulation within the industry for broadband and IP services.  There is no working system for industry to make input to regulatory processes except through public filings to each individual federal agency.  And the input that is made -- coming from a variety of companies and interests -- is contradictory, self-interested and lacking in any kind of consensus.  The industry is rife with what are termed “astroturf” organizations – groups that purport to be grassroots advocates for industry or consumer interests, but that in reality represent the viewpoint of a single company or cabal of companies.

Because the industry has no self-regulation, the government is encouraged to take control of the minutiae of industry details.  At the same time, assumption of this control eliminates the industry cooperation and processes needed to make self-regulation work.  The system becomes a self-defeating circle of ever-increasing government involvement.

In other industries, a balance is achieved between three elements: the minimal regulation required to ensure the public interest and prevent blatant abuses in areas such as anti-trust; commercial contracts for specific applications, which are enforced by the courts; and sets of principles supported by the members of the industry for the good of the industry and its supply chain.   

In the legal industry, for example, such issues are handled through national and local bar associations.  In the accounting industry, by the American Institute of CPAs.   In the broadcasting industry, by the Motion Picture Association of America.   Each of these organizations was founded and is operated as an alternative to government regulation.

The broadband industry, still in the early growth stage of its life cycle,
 is a highly fragmented industry whose inability to reach consensus is the single greatest impediment to the success of its companies.
  Consensus is blocked by five major historical obstacles:

· Rapid market acceptance.  Broadband Internet access has been assimilated into the mainstream more rapidly than any other technology in the history of mankind.  In the United States alone, nearly 75 percent of all households now have Internet access, more than half of them using a high-speed broadband connection
.   This rapid growth has forced service providers to focus on infrastructure build out rather than the slower, more gradual deployment usually experienced by emergent industries.  This has also meant less time to spend on self-governance processes such as consensus building.

· Rapid technological change.  In the space of a single decade, the Internet has gone from a dial-up environment at 19.2 Kbps to fiber optic networks at 100 Mbps.  It has seen the birth of a consumer broadband industry, satellite Internet, cable Internet, wireless Internet and cellular Internet.  The sheer numbers of new technologies entering the marketplace – combined with growing requirements for capital investment – have made it difficult to establish an effective foundation for interconnection and access.  Individual companies and whole technologies are forced to compete time and again for relatively sparse investment dollars.

· Disparate roots.  The Internet industry did not emerge from a single technology or segment of the telecommunications market.  Some facets grew out of the thirty-year-old defense network and ARPANet.  Some grew from the half-dozen proprietary online services.  And much of the industry emerged from the BBS community as an “enhanced service” via telephony.  While the originators of the ARPANet were used to conducting business with a handshake and community consensus, the BBS community was still struggling with the constraints of telephony regulation.  None of the groups that originated the Internet in 1993 had extensive experience with governance via a balance of minimal regulation, commercial contracts and self-regulation.

· The battle between transport and content.  Ultimately, the companies that produce content for the Internet, the companies that present the content for public consumption, and the companies that provide access to the Internet, all belong to the same supply chain and must work together if they and the industry are to thrive.  The Internet, however, has since its commercial debut, been wracked by internal battles between the content owners and the transport companies.  These battles are largely based on a misunderstanding of how the Internet works and by fears that the Internet will in some way diminish the success of the content companies.
  The impact of this internal dissension, however, has been to prevent the cohesion that would permit both transport and content companies to resolve issues through self-regulatory processes.
· The singular pursuit of competition.  Consumer advocates have for the last decade pressed for government mandates and subsidies that would eliminate barriers to entry and bring an unlimited stream of new competitors into the broadband markets.  This is done for two reasons, both incorrect.  The first is the belief that there is in some way a dearth of competition in broadband
, when in fact most population concentrations have a choice of four or more platforms with at least one competitor in each.  The second misconception is that profit taking is the primary variable involved in consumer prices for broadband services.  In fact, the cost of infrastructure build out is the major determinant of broadband costs.
  In pressing for a continuing flow of new, undercapitalized and inexperienced competitors into the Internet industry, these advocates are helping to assure that the industry never reaches maturity; that no market leaders will emerge; that the industry can never self-regulate; and that no companies will have the resources necessary to fund further innovation or infrastructure build out.
Nonetheless, processes for self-governance are emerging.  Companies engaged in building Internet access and services recognize the need for an appropriate relationship between proprietary applications, content, and web sites on one hand, and unrestricted access to Internet content and applications on the other.  The mergers of telephony and cable companies – SBC/AT&T, Verizon/MCI, and the Time Warner acquisition of Adelphia – are likewise efforts to build market share through acquisitions and mergers in order to achieve market leadership.  The emergence of leaders among these and other broadband and IP services companies that will drive the cohesion necessary for self regulation.

Ultimately, the broadband and IP services industries must evolve into a marketplace in which consumers, not regulators and legislators, determine what they wish to buy and from whom.  With this transition to a consumer-focused marketplace complete, however, the industry will need to assume the role of regulator – managing market disputes and questions of interconnection through a process that does not require external legislation and regulation.
This white paper proposes an updated set of Principles For Broadband and IP Services; and proposes the development of a regulatory model based in which the industry takes responsibility for self-regulation in a consumer-driven marketplace.
Principles For Broadband and IP Services
As noted, the Federal Communications Commission has already embraced four principles that will shift the Broadband and IP services industry toward a consumer-focused and controlled marketplace.  While the FCC principles are supported by the USIIA and provide an excellent foundation for the safeguarding of consumer interests, there are equally important rights for operators of broadband and IP services in their ability to interact and interconnect with one another.

Taken together, these consumer and network interests form ten principles:

· Consumers are entitled to access legal content of their choice within the parameters of their service plans;

· Consumers are entitled to run applications and services of their choice;
· Consumers are entitled to connect their choice of legal devices that do not harm the network;
· Consumers are entitled to competition among network providers, application and service providers, and content providers;

· Consumers have the right to information and services necessary to assist in protecting their broadband and IP services from unwanted content, including but not limited to spam, spyware, adware, and content unsuitable for minors;

· Network providers are entitled to interconnect with broadband transport services and other network providers through agreements and commercial contracts based on volume, terms, points of connection and other established market parameters;

· Network providers are entitled  to offer  vertically-integrated broadband access and applications;

· Network providers are entitled to offer proprietary services to their customers, so long as the provision of such services does not interfere with the customer’s right to access content and run applications of their choice.

· Network providers are entitled to offer managed services to their customers; 

· Network providers are entitled to operate on the same basis as other network providers in the same market without interference from local governments or political subdivisions.

This set of ten principles is evenly divided between the rights of consumers and those of service providers.  All but two have been previously stated.

The first four mirror the Policy of the FCC, adding a fifth right to information and services that protect consumers from unwanted content.  The next four principles relate to network providers and are similar to those espoused by USIIA and the HTBC, but are enhanced through addition of a right of interconnectivity based on the Verizon and SBC Memoranda of Understanding (again, see Appendix “A” for details on these).

These ten principles do not represent a call for additional regulation; rather, they supplant regulation by establishing industry benchmarks for self-governance.

A statement of principles alone, however, does not provide a sufficient structure for balance, and does not ensure an appropriate level of consumer control of the marketplace.  There must be, beyond the principles themselves, methods to interpret, implement and enforce the principles.

Toward A Self-Regulatory Broadband Model 
As noted, other service industries fulfill the needs for interpretation, implementation and enforcement of principles through a process of self-regulation.  The process is managed by an industry body – generally a trade association incorporated under Section 501 (c) (6) of the Internal Revenue Code – and is used to build consensus and an industry position on each key issue.  The consensus is then communicated within the industry, to consumers and to regulators.  

The industry trade association also serves as a point of contact and reference for the industry, and a means to efficiently deploy the resources of the industry in support of social goals for broadband and IP services.  Moreover, it serves as a preliminary agent of conflict resolution, providing remediation services so that individual companies do not need to spend thousands or millions of dollars protecting their interests through the courts or in lobbying.

In simple terms, the industry trade association is the third element – along with minimal regulation and commercial contracts enforced by the courts – to provide non-binding conflict resolution services in the event of a market failure.

In fact, only a non-profit trade association can provide the inclusion, transparency, open processes and efficiencies needed to create, adopt and implement industry principles.

Obviously, the creation of a process based on the proposed 10 Principles For Broadband and IP Services will not cure all of the problems with deployment and use of broadband.  There will always be unscrupulous individuals and organizations; there will be some instances of market failure that will reach beyond the abilities of an industry organization; and there will be companies and individuals that work against, rather than with, the consensus of the majority.

But at present there are a myriad of examples in which simple marketing or interconnection disputes have been elevated to the national regulatory level when they more appropriately should have been managed by the industry through self-regualtion.   For example:

· In March of 2005, the Federal Communications Commission fined Madison River Communications of North Carolina the sum of $15,000 for blocking consumers from using the Vonage Voice Over IP service.
  The logging, investigation and resolution of this complaint cost tens of thousands of dollars of taxpayer money and industry angst for a moderately small return on that investment.  Under the self-regulatory model, the complaint would first have been evaluated by the industry body and efforts made to mediate a resolution.  Only if these failed to reach resolution would the issue have gone to the regulators for remediation.

· The broadband transport community and the content creation community have been locked for nearly a decade in a battle of continuing skirmishes over copyrights, with unsatisfactory results for both communities.  Under the self-regulatory model, both communities would be denied the right to use lobbying power and financial resources to gain an upper hand by abusing national public policy.  Instead, the groups would work to build consensus through the self-regulatory model that is based on the proposed Principles For Broadband and IP Services.  This will not be a natural process – both sides have become accustomed to believing that “gaming the system” is their best or only recourse.  It will, however, bring better resolution to the problems of copyright violations online while costing less to the industry and to taxpayers.

· Law enforcement agencies at the federal, state and local levels suffer some frustration in gaining full cooperation from smaller service providers due to a lack of a central contact point for communication with the industry and due to a lack of understanding of how the Internet can and should work.  The creation of a body to manage the self-regulatory process
 will also make easier the relationship between the industry and law enforcement agencies, particularly in an environment of a threat to national security.

Enforcement and Conflict Resolution

As previously noted, the most difficult aspect of industry self-regulation is the creation of a mechanism for enforcement of policies and positions within a framework of conflict resolution.

At present, the broadband and IP services industry has only one mechanism for conflict resolution – a direct appeal to government.  Though this occurs in any of several inter-related ways – complaints to a state PUC, complaints to the Federal Communications Commission, lobbying at the state and national legislatures for changes in the law, or suits filed through the Federal courts – the lack of industry self-regulation as an alternative mechanism ultimately injures both industry and government:

· The process is expensive for the government, often costing taxpayers far in excess of any value received for the dollars spent.

· The process is expensive for companies that engage in it, costing thousands and even millions of dollars in fees and costs for legislation or litigation.

· It is ultimately self-defeating, since each complaint serves only to reinforce among legislators and regulators the belief that the industry is not capable of self-regulation and therefore must be burdened with the heavy hand of government regulation to remain stable.

Conflict resolution through a process managed by an industry body is less expensive and more consistent with the heritage and maturity of the broadband and IP services industry.  However, it must be noted that there are considerations that must be made in crafting an industry system of conflict resolution.  These include:

· Anti-trust implications.  The process must be designed through open processes that ensure that no company, or group of companies, may make use of the process to further their own market interests.  Current anti-trust laws in the US provide for such open processes, but must be adhered to strictly.

· Mechanisms for the non-involved companies.  Not every company will elect to participate in the industry body at which the conflict resolution system is maintained.  There must be, however, a mechanism for these non-involved companies to participate, even if this involves payment of a filing fee or mediation costs.

· Mechanisms for consumers.  For the system to be effective, it must address the full range of actions for which complaints may be generated, including consumer complaints.  While these may appropriately be forwarded to government consumer protection agencies, the first course of appeal should fall within the industry’s conflict resolution system.

· Open versus confidential proceedings.  There exists the potential for the conflict resolution system itself to be abused if the information presented or adjudged during use of the system becomes public.  At the same time, there is the potential for charges of favoritism if the system operates in complete secrecy.  There must be a balance of public openness with procedures that simultaneously safeguard the reputations of those who have done nothing wrong.

The conflict resolution system itself is relatively simple to create and operate.  A panel of up to 12 industry representatives would be appointed to a Conflict Resolution Committee by the governing board of the association.  Appointments by an elected board will help to ensure balance on the Conflict Resolution Committee as well as giving members of the association a voice in the system, and representatives may be limited in their length of tenure.  The Committee will be funded by a modest fee for conflict resolution so that it is free from influence by direct contributions from member companies.

The conflict resolution model would operate as follows:

· First and foremost, every effort is made to ensure that the self-correcting actions of a consumer-driven marketplace can address and resolve conflicts.  If this is not sufficient, then the industry itself, through the committee, becomes the next step toward resolution.

· A party that believes it has been wronged first tries to resolve the issue with the offending party. If this does not resolve the issue – even under threat of escalation – the issue goes to the Conflict Resolution Committee for hearing.

· The complainant would then file a complaint with the Conflict Resolution Committee.  A panel of three members of the committee would be convened to review the complaint and any evidence provided.  The Committee may rule in one of three ways:

· No finding of offense.  The Committee finds the complaint to be without merit.  The complainant then has the right to escalate the complaint, but faces the possibility that the industry body will file its finding with the regulatory agency.

· Finding of offense, mediated to resolution.  Both parties agree to a mediated remedy.  The complaint is withdrawn, and the only public file retained would be the mediation agreement.

· Finding of offense without resolution.  Also called the “shame stage” of the process.  If the two parties cannot or will not agree to resolution, the Committee may find for one of the parties and issue a public statement regarding its finding.  This statement would be used to generate industry influence to move to resolution, and may also be filed with the appropriate regulatory agency as a finding should the parties escalate the complaint.  The industry body may, in addition, elect to provide for sanctions to be taken against offending companies.

· If resolution still is not possible, the parties could then escalate the complaint to the appropriate regulatory agency.  For consumer complaints within a given locale or related to matters such as billing, this might be handled by the state attorney general or PUC.  Industry complaints would more typically proceed directly to the Federal Communications Commission for resolution.  The Committee could, at its option, file comments with the FCC, which would conduct its own investigation into the matter and then use its enforcement powers to force a resolution by issuing an order, levying a fine, etc. 

The use of legislation and courts to reach resolution would be discouraged until and unless the parties in conflict have failed to mediate a solution through the self-regulation process.  The system itself will make use of its strongest enforcement threat – the weight of industry and public opinion – to effect positive change between parties in conflict.

Conclusions 

The broadband and IP services industry has made great progress since 2000 toward building a set of principles for interconnectivity that can serve as a foundation for industry self-regulation interactions with governments at the federal, state and local levels.  

These principles have been updated and melded into a set of 10 Principles For Broadband and IP Services. But the stating of principles alone means little unless the industry is willing to work together to refine, interpret and enforce the principles though a lens of current market conditions affecting both industry and consumer needs.  The implementation of these principles, requires an industry-managed process for consensus, communication and conflict resolution.

The first step in creating an industry-managed process is to ensure that the marketplace for broadband and IP services is consumer-focused and consumer driven.  Consumers, not regulators, choose what services they wish, on the platform of their choice and through the vendor of their choice.

The second step in maintaining, managing and implementation of this consumer-focused market is through consensus building based on principles that can lead to effective self-governance by the industry.  The industry regulates itself, with government intervention necessary only in the event of a proven market failure.
The benefits of engaging in this process include better industry information and input; the ability for smaller companies within the industry to participate in the process; strengthening of the Internet supply chain; lower costs for industry and government; and more effective regulations and legislation in the public interest.

Appendix “A” – Foundations of the Principles

In order for principles adopted by industry to be effective, they must have four elements.  First, they must address a point of contention or confusion in the industry they affect.  Second, they must address those areas that are not well suited either to regulation or to court-enforced contracts and torts.  Third, they must be market and technology neutral, so that they do not invite political redress or retaliation.  Finally, they must be supported by an enforcement mechanism, generally through industry-approved sanctions.

Since 2001, the broadband Internet industry has launched a number of formal and informal initiatives to craft and gain agreement on a set of such principles.

The US Internet Industry Association launched the first of its principles in October of 2001, in its “Policy With Respect to Deployment Of Broadband Internet Services
.”  This was followed by a “Policy With Respect To Emerging Technologies And Standards
” in January, 2003. 

In September of 2003, the High Tech Broadband Coalition – a coalition of six trade groups that included the Business Software Alliance, the Consumer Electronics Association, the Information Technology Industry Council, the National Association of Manufacturers, the Semiconductor Industry Association, and the Telecommunications Industry Association – published a set of Connectivity Principles
 that addressed issues of both access and interconnection.

In February of 2004, then FCC Chairman Michael Powell spoke at a Colorado symposium on regulation of the Internet, and set forth what he called the “Four Freedoms
.”  These embodied the rights of consumers to be free to access content, use applications, attach personal devices and obtain information about service plans.  And the FCC in 2005 announced the adoption of four principles that somewhat modify and expand on Powell’s four freedoms.

These are the steps toward Principles of Self-Regulation for the broadband Internet industry.  

USIIA Policies

The US Internet Industry Association was the first organization to call for a relevant set of principles to guide broadband policy for the United States.  In its “Policy With Respect To Deployment of Broadband in 2001,” the USIIA set 10 principles for policy makers:

· Commit to the goal, before this decade is out, of Broadband Internet service available to every home, business and school in America. 

· Specify that Broadband Internet services are inherently interstate and international in nature, and should not be subject to regulation by the States.
· Commit to network deployment, interoperability, security, quality of service and reliability as fundamental to achieving effective services.

· Ensure the continuation of innovation and development for advanced Internet services by establishing a permanent tax credit for corporate research and development.

· Commit to economic policies that encourage investment in new and emerging broadband technologies, including wired, fiber optic, cable, wireless and satellite technologies.

· Ensure that consumers have access to the Broadband Internet Access Provider(s) of their choice by requiring that operators of broadband networks, regardless of the technology they employ, to provide for access to and non-discriminatory prices and services for Internet Access Providers.

· Establish a regulatory environment that stimulates investment in high capacity network services and responds quickly to changes in technology and the Broadband industry through deregulation, regulatory parity and the doctrine of laissez-faire.

· Ensure that advanced technologies and services are affordable and accessible for communities and individuals in under-served areas through the implementation of subsidies, investment incentives, and aggregation of demand. 

· Ensure that access to Broadband Internet services is affordable by establishing a permanent moratorium on federal, state and local taxation of all forms of Internet access.

· Continue support for federal programs such as the Commerce Department’s Technology Opportunities Program (TOP), the CTC (Community Technology Centers) program and the E-rate for schools and libraries in order to provide greater access to Broadband at the local level.  This includes support for initiatives to develop and implement Broadband applications for those with disabilities.

These principles were augmented the following year in the USIIA “Policy With Respect To Emerging Technologies And Standards” with the addition of five consumer-oriented principles:

· Provide consumers with increased speed of access, speed of downloading, speed of throughput, or other relevant measures of "bandwidth." 

· Provide consumers with greater ease of use. 

· Provide consumers with greater protection of personal information and security. 

· Provide consumers with better, more relevant, more accessible, more understandable and more useful content. 

· Enhance the variety and diversity of choices available to Internet and online services managers and consumers in a free, open and competitive market.

Both of these policies remain in effect as policy guidance for the association in matters related to broadband and Internet services.

Connectivity Principles of the HTBC

The Broadband Principles for Consumer Connectivity were published by the High Tech Broadband Coalition as an “ex parte” presentation covering four dockets for proposed rules at the Federal Communications Commission – “In the Matter of Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, CC Docket No. 02-33;” “Universal Service Obligations of Broadband Providers, CC Docket No. 02-33;” “Computer III Further Remand Proceedings: Bell Operating Company Provision of Enhanced Services; 1998 Biennial Regulatory Review – Review of Computer III and ONA Safeguards and Requirements, CC Dockets Nos. 95-20, 98-10;” “Appropriate Regulatory Treatment for Broadband Access to the Internet over Cable Facilities, CS Docket No. 02-52.”

The presentation covered four topics related to consumer connectivity:

· Consumers should receive meaningful information regarding their broadband service plans. 
· Broadband consumers should have access to their choice of legal Internet content within the bandwidth limits and quality of service of their service plan. 

· Broadband consumers should be able to run applications of their choice, within the bandwidth limits and quality of service of their service plans, as long as they do not harm the provider’s network. 

· Consumers should be permitted to attach any devices they choose to their broadband connection at the consumer’s premises, so long as they operate within the bandwidth limits and quality of service of their service plans and do not harm the provider’s network or enable theft of services. 
It also provided three guiding principles with respect to interconnectivity on broadband networks:

· Wireline broadband providers shall honor existing transport agreements (whether tariffed or contracted) with unaffiliated ISPs. Where ISPs have purchased transport services under tariffs, the broadband providers will be obligated to maintain those services under the same terms and conditions as specified in the tariff, but provided for under a new contractual agreement. ISPs and carriers may negotiate alternative service agreements if they choose. 
· Wireline broadband providers will make available a basic transport service to unaffiliated ISPs in the following manner: 
· Wireline broadband providers will make available to unaffiliated ISPs a basic broadband transport service with the same basic functionality and at the same cost (volume, terms and conditions) that it provides to its affiliated ISPs. 
· Such agreements shall cover the basic broadband transport functionalities between qualified end user locations and the wireline broadband provider’s designated interconnection point. 
· A basic broadband transport agreement shall be posted on the wireline broadband provider’s website. During this transition, unaffiliated ISPs may agree to the terms specified in the posted agreement or may negotiate other commercial arrangements beyond the basic service terms of the posted agreement. 
· These transition and “safe harbor” requirements will expire no later than two years from the effective date of the FCC’s order in this proceeding. To the extent that the FCC imposes any requirements on broadband providers thereafter, such requirements shall apply to broadband platforms in a competitively neutral fashion. 
The FCC and Michael Powell’s “Four Freedoms”

In late 2003, MCI Corporation began circulating a white paper advocating that broadband policy be based on differences in the seven physical layers of the Internet.  In the paper, MCI states:

“Well-founded on fundamental engineering principles, and buttressed by economic analysis, the layers principle, as expressed in this paper’s notion of a horizontal layers framework, should be adopted by policymakers as a necessary and productive public policy tool.” 

Nor was MCI alone in its consideration of a “layers” approach.  It had also been proposed and promoted in various forms by a number of telecommunications pundits and academics, including Lawrence Lessig,  Lawrence Solum and Minn Chung, Kevin Werbach, and Philip J. Weiser.

But FCC Chairman Michael Powell disagreed.  In a speech to the Silicon FlatIrons Symposium in February of 2004, Powell stated, “We must ensure that the various capabilities of these technologies are not used in a way that could stunt the growth of the economy, innovation and consumer empowerment. Thus, we must expand our focus beyond broadband networks – the so-called “physical layer” of the Internet’s layered architecture.”

Instead, Powell challenged the industry to adopt the principles he termed “freedoms:”

· Freedom to Access Content. First, consumers should have access to their choice of legal content.  Consumers have come to expect to be able to go where they want on high-speed connections, and those who have migrated from dial-up would presumably object to paying a premium for broadband if certain content were blocked. Thus, I challenge all facets of the industry to commit to allowing consumers to reach the content of their choice. I recognize that network operators have a legitimate need to manage their networks and ensure a quality experience, thus reasonable limits sometimes must be placed in service contracts. Such restraints, however, should be clearly spelled out and should be as minimal as necessary.

· Freedom to Use Applications. Second, consumers should be able to run applications of their choice.  As with access to content, consumers have come to expect that they can generally run whatever applications they want. Again, such applications are critical to continuing the digital broadband migration because they can drive the demand that fuels deployment. Applications developers must remain confident that their products will continue to work without interference from other companies. No one can know for sure which “killer” applications will emerge to drive deployment of the next generation high-speed technologies. Thus, I challenge all facets of the industry to let the market work and allow consumers to run applications unless they exceed service plan limitations or harm the provider’s network.

· Freedom to Attach Personal Devices. Third, consumers should be permitted to attach any devices they choose to the connection in their homes. Because devices give consumers more choice, value and personalization with respect to how they use their high-speed connections, they are critical to the future of broadband. Thus, I challenge all facets of the industry to permit consumers to attach any devices they choose to their broadband connection, so long as the devices operate within service plan limitations and do not harm the provider’s network or enable theft of service.

· Freedom to Obtain Service Plan Information. Fourth, consumers should receive meaningful information regarding their service plans.  Simply put, such information is necessary to ensure that the market is working. Providers have every right to offer a variety of service tiers with varying bandwidth and feature options.  Consumers need to know about these choices as well as whether and how their service plans protect them against spam, spyware and other potential invasions of privacy.  Thus, I challenge all facets of the industry to ensure that broadband consumers can easily obtain the information they need to make rational choices among an ever-expanding array of different pricing and service plan.

On August 4, 2005, the Federal Communications Commission formally adopted its own set of four principles in a policy statement made as the Commission moved to deregulate Broadband via DSL.
  These include principles to encourage broadband deployment and preserve and promote the open and interconnected nature of public Internet: (1) consumers are entitled to access the lawful Internet content of their choice; (2) consumers are entitled to run applications and services of their choice, subject to the needs of law enforcement; (3) consumers are entitled to connect their choice of legal devices that do not harm the network; and (4) consumers are entitled to competition among network providers, application and service providers, and content providers.  These principles were not bound in a formal regulatory ruling, but will be used as the basis of future rulemakings.

Memoranda of Understanding

The appearance of these four sets of principles was the first indication of unity among the disparate parts of the broadband industry.  But there remained a number of critical hurdles before the Internet industry could achieve self-regulation.

In the absence of self-regulation, industries are forced to maintain essential relationships and commitments through the power of law – either government regulation, or internally through commercial contracts.  These are far less flexible than self-regulation, but do have mechanisms for enforcement that make them a viable alternative in some situations.

In the case of the broadband industry in the 21st Century, the Congress and the federal agencies had a clear indication of the damage wrought by extensive and unnecessary regulation
, and was working rapidly to clear away the regulatory restrictions that were slowing the deployment of broadband
.

Two issues dominated discussion during this period – open access on broadband transport lines managed by the incumbent telephone companies, and the access that could be expected by non-transport service providers in a deregulated environment.  In response to these issues, Verizon and SBC Communications entered into Memoranda of Understanding with the US Internet Industry Association, seeking to make a legal contract to reinforce its principles of connectivity and universal service.

The Verizon MOU
 stated, in part:

“No broadband service provider should be disadvantaged in the marketplace by having certain government-imposed universal service fund costs asymmetrically applied to its products while competitors are free from any such obligations.”

It also stated that:

“In a deregulated broadband market, Verizon is willing to commit that, at a minimum, commercial agreements for broadband services to provide Internet services will be available and negotiated between Verizon and ISPs based on volume, terms, points of connection and other established market forces.”

The SBC MOU
 was essentially identical, stating in part:

National policy must facilitate the formation of creative commercial agreements that allow for differentiation in business relationships based on volume, terms, points of connection and other established markets.”

It is important to note that the MOUs were hybrid documents designed to help bridge the gap between a highly regulated industry and a balanced, less-regulated industry.  In the interim, there have been other steps – BellSouth petitioned the FCC in 2004 for regulatory relief in order to offer commercial contracts for connectivity to Internet Service Providers.  And Verizon, SBC and BellSouth have engaged in negotiations with service providers to implement such contracts. 

Non-Qualifying Statements Of Principles

Other sets of principles have been suggested, but these generally fail to qualify as legitimate industry principles for any of several reasons.  In some cases, they address topics about which there is little or no disagreement – for example, the need to deploy broadband as quickly and efficiently as possible.  In other cases, there has been no effort to attain consensus on the topics through open processes of discussion.  Finally, in some cases the “principles” are in actuality a call for more regulation or legislation, and would serve to create disequilibrium in the industry rather than clarity and balance.

For example, the advocacy group Public Knowledge released in July of 2005 its own proposed set of 

“Principles For An Open Broadband Future
.”  The principles stated are that broadband must be:

· Open to competition from any entity, including municipalities; 

· Open to the attachment of any equipment the user chooses, as long as it does not harm the technical operation of the broadband network; 

· Open and accessible to consumers, application developers, and information service providers and to other networks, without restrictions or degradation, except for law enforcement or for network management purposes; 

· Open, available and affordable to all consumers, regardless of income, race, geographic location, or disability; and 

· Open to the maximally efficient number of licensed and unlicensed wireless providers. 

The problem with these statements is that they fail to meet the criteria for industry principles.  That is, point number one would permit government entities to take control of broadband access through the formation of municipally-owned networks.  Point number four is not a point of contention or confusion within the industry, and is therefore moot.  Point number five is likewise not in contention, but falls within the realm of regulation of spectrum use, one of the areas in which regulation is effectively used to maintain industry balance.  The other two points have been previously stated in other sets of principles.

Principles co-exist with regulations and commercial contracts to provide a balance of the interests of the industry and consumers.  They are a form of self-regulation that serves to foster a thriving supply chain within the industry, benefiting no single group or individual entity within that chain.  That is, the needs of consumers do not come before those of the service providers, nor the interests of any single group of companies before the interests of the industry as a whole.

Appendix “B” – Implications for Industry and Government

Principles are the building blocks of self-regulation.  Conceived by consensus, and adopted by the majority of industry participants in a forum created for this purpose, the principles provide a framework from which essential legislation and regulation can be crafted.

The framework requires that the industry take the initiative to craft positions based on its core principles, and to enforce those positions through public airing of disputes and sanctions or fines levied against those who refuse to abide by the industry position.  This is done through an industry body that is non-profit; open to participation by all members of the industry; regulated by members elected to their positions by their peers; and through a process in which the interests of a majority of the industry supplant competing interests of individual companies.

This model likewise makes interaction with legislators and regulators easier.  Regulators are presented with a consensus industry position (though individual companies retain the right to dissent from the majority, and to be heard in their own right) to assist in minimizing the regulatory burden.  This also helps to ensure clear lines of communication, and to prevent marketing disputes from erupting into public policy wars at the national level.

Positions reached by consensus can then be effectively communicated to government legislators and regulators as input, and may be incorporated into laws and regulations as appropriate.  The government regulatory agencies are thus able to provide for the enforcement of these positions – something that industry can only do on its own up to a certain point.

This model is superior to the present system in that it will:

· Allow the industry to more carefully marshal its resources, spending less on “gaming the system” and more on infrastructure investments, innovations, financial stability and lower costs.

· Provide a more effective voice in regulatory and legislative matters for small members of the industry, who at present have neither the resources nor the representation to be heard.

· Provide government entities with better input, a single point of contact for queries, and a resource to call upon for educational support.

Government is able to address national policy without taking sides in the marketing battles of the individual companies.  Companies have more resources with which to compete.  Consumers benefit by gaining more innovation and infrastructure.

Implications For The Broadband Industry
It is the obligation of an industry to reach consensus on issues of policy that advance the interests of the majority of the members of the industry, and to enforce that consensus through a process of self-regulation.

By fulfilling this obligation, the industry frees government entities from having to bear the burden of this task – which in turn reduces the need for additional government resources and the potential for abuse of the government’s regulatory systems.  For example, technical policy issues and standards for the Internet are managed by the Internet Engineering Task Force rather than any agency of the Federal government.

The broadband Internet industry has, to date, largely refused to meet this obligation.  Instead, the industry has engaged in a decade-long process of “gaming the system,” joining for consensus only in temporary alliances and short-term coalitions and using public policy as a weapon against competitors rather than as a framework for industry growth.

To state the industry’s predicament in another way, the broadband Internet industry has, for the last decade, asked the government for support, protection, regulatory relief, tax exemptions and credits, and other benefits -- while at the same time refusing to meet its obligations to government for information, education, consumer support, and consensus building processes that can simplify regulatory processes.

For a Self-Regulatory model to work, industry must create and support a continuing and permanent system that will support:

· Consensus building processes for public policy that result in positions supported by the majority of the industry.

· Conflict resolution to eliminate interdiction by the regulatory agencies or the courts.

· Educational systems for consumers, legislators, regulators and other parties.

· Creation, identification and enhancement of the industry supply chain.

· Industry research and data collection that helps companies within the industry to better understand the markets they serve; to identify new opportunities; and to make more effective business decisions that ultimately will lower operating costs (and, thus, consumer prices).

This framework is typically structured as a tax-exempt, non-profit trade association for the industry.  USIIA was formed in 1994 to manage these roles for the industry.

Creation of this framework is the foundation of self-regulation.  The industry first comes together in a process to agree upon core principles; then from these principles derives a more stable structure capable of formulating industry positions and communicating those positions to government and consumers on behalf of the members of that industry.

Such a framework helps to lessen the need for external oversight and regulation by substituting positions and standards already in use by the industry.  For example, the industry may elect to adopt the rating system in use by the Internet Content Rating Association rather than submit to continuing efforts to regulate content on the Internet.

The role of government agencies then shifts from being the creator of policy to the more suitable role of protecting the interests of consumers by focusing on situations in which there is a clear market failure (such as violation of anti-trust) or the industry is unable to reach consensus.

Implications For National Legislators and Regulators

It is the obligation of government to protect the interests of its people through the creation and enforcement of laws and regulations.  More specifically, it is the obligation of government to protect consumers in the event that industry consensus or market failures cannot provide such protection.

In a self-regulatory environment, the government is able to rely on industry consensus and enforcement to manage the majority of industry and consumer complaints.  Absent such industry processes, it is left to political whim, or to the best estimates of persons with less than full knowledge of the industry, to discern where the best interests of the industry lies amidst a cacophony of competing claims, charges and requests.

In addition to the Congress, there are a myriad of government agencies engaged in creating policy with regard to the Internet.  The U.S. Department of Commerce provides governance of the Internet through contractual relationships, and tracks some limited economic data for the industry; the U.S. Department of Justice oversees enforcement of laws, investigation and prosecution of violations of federal law, and anti-trust enforcement.  The U.S. Department of Agriculture is engaged in identification of underserved rural communities and application of federal resources such as Universal Service; the Federal Trade Commission provides for management of public safety and consumer protection.

The Federal Communications Commission was created in 1934 “for the purpose of regulating interstate and foreign commerce in communication by wire and radio so as to make available, so far as possible, to all the people of the United States, without discrimination on the basis of race, color, religion, national origin, or sex, a rapid, efficient, Nationwide, and world-wide wire and radio communication service with adequate facilities at reasonable charges, for the purpose of the national defense, for the purpose of promoting safety of life and property  through the use of wire and radio communication, and for the purpose of securing a more effective execution of this policy by centralizing authority heretofore granted by law to several agencies and by granting additional authority with respect to interstate and foreign commerce in wire and radio communication. . .”

None of these tasks for the federal agencies would be eliminated or in large measure impacted by the adoption of a Self-Regulatory model.  What would occur is that these agencies would have more and better information from the industry on which to craft or amend regulations; a more effective point of contact for inquiries and conflict resolution; and a source from which to apply private sector resources in support of government needs and initiatives.

That is not to say that changes would not have to occur.  Particularly at the Federal Communications Commission, it will be necessary to eliminate regulations that are based on disparate treatment for identical or similar services on different platforms, permitting the fair and equal enforcement of regulations on broadband equally across wired, wireless, satellite, power line, cable or other platforms.  The need for such reform is already recognized and is underway under FCC Chairman Kevin Martin – the Self-Regulatory model simply serves to make this transition process easier by bringing to bear the resources of industry in support of the FCC’s evolving mission.

The primary purpose of regulation at the federal level should be to address anti-competitive behavior of private and public companies that are or have the potential to become monopolies, as defined under anti-trust laws; to address issues of public service and protection that cannot effectively be addressed by private companies; and to provide enforcement for these two purposes.

In very broad strokes, the focus of federal regulators would shift to social issues rather than economic regulation, concentrating on such issues as consumer protection, access to 911 services, access for people with disabilities, universal service, and assistance to law enforcement.  The tasks allocated to the federal legislative and regulatory bodies would include:

· Creation of laws and regulations if they are required to codify consensus positions of the industry in balance with the consensus positions of other parties, including consumers.

· Aggressive enforcement of laws and regulations where market forces or illegal actions by individuals or organizations fail to protect consumers from abuse of market power, including strict enforcement of anti-trust laws.

· Management of limited resources, such as radio spectrum.

· Protection of the interests of consumers against illegal or predatory actions in such areas as identity theft, spam and fraud.

· Providing a mechanism for resolution of conflicts that cannot be resolved by the industry through self-regulatory processes, or those that address an international scale such that it would require the agreement of other nations.

More specific federal requirements would be assigned to the Federal Communications Commission, including the establishment of “rules of engagement” for broadband and IP services; management of public safety issues; and safeguarding of consumer rights.

Implications For State Legislators and Regulators 
Many of the calls for regulatory reform for the broadband industry have been directed toward federal pre-emption of the regulatory role of the states.  However, states retain an obligation to provide for the protection of their consumers; to provide for allocation of resources such as rights of way and franchises; and to provide a first step in conflict resolution between private parties, or between private companies and consumers.

This is not to say that the existing state and local regulatory models will not need to be redressed.  The local regulations for telephony services – created in an era in which all telephony was local, and access to the national or international networks was controlled manually by an operator at a local switchboard – make little or no sense in an IP enabled world.

Similarly, the deployment of broadband and IP services cannot be managed efficiently via the local monopoly franchise model currently in place for cable television.

Much of the current state and local infrastructure would remain as it is.  State offices of the attorneys general, for example, would continue their role of consumer protection.  Departments of revenue would continue to consider the raising of revenues to operate the governments.  Business development offices would continue to identify the need for additional IP services, including high-speed Internet and video. 

The necessary directives for change in state agencies revolve not around these functions, but more specifically on two:  the overhaul of antiquated regulations for telephony and cable; and a re-tasking of some roles of the state public utilities commissions:

· Dismantling the monopoly franchise systems for cable.  These franchise rules were created a quarter-century or more ago in order to attract cable systems to smaller communities, but no longer serve a viable function.  These should be replaced by a statewide system of franchise agreements that reduces the administrative burden for the state and private companies alike.

· Elimination of local economic regulation for telephony.  The primary interest in local telephony regulation is less a valid need – tone dialing was introduced in 1941, and local involvement in telephony routing or control is almost non-existent today – than a means to justify the heavy local and state taxation of telephone services.  Since such taxes are an impediment to the goal of deploying IP services, they need to be eliminated but also replaced by a more efficient funding mechanism for local governments.

· The role of the PUC.  State utility commissions are involved in the management of public and private utility systems that include not only telephony, but water, sewage, electricity and other services as well.  These commissions cannot be disbanded; however, those sections of the commissions related to broadband and IP services should be re-tasked so that their primary focus is on state franchise management and conflict resolution.

Again in very broad strokes, the role of state regulators would shift to focus on state and local issues rather than economic regulation, concentrating on such issues as consumer protection, identification of underserved areas of the state, management of programs for universal service and local broadband deployment; and business development for state and local subdivisions.  The tasks allocated to the federal legislative and regulatory bodies would include:

· Creation of laws and regulations codifying consensus positions of the industry in balance with the consensus positions of other parties, including consumers.

· Aggressive enforcement of laws and regulations where market forces or illegal actions by individuals or organizations fail to protect consumers from abuse of market power.

· Management of limited resources, such as local and state rights of way.

· Management of franchise and other access agreements.

· Protection of the interests of consumers against illegal or predatory actions in such areas as identity theft, spam and theft.

· Creation of a mechanism for resolution of conflicts that cannot be resolved by the industry through self-regulatory processes.

Note that this proposal is for the federal government and the states to divide their responsibilities according to the nature of the broadband and IP services delivered within their respective spheres of authority.  It differs somewhat from the integrated national scheme for federal and state regulation as proposed by the Progress and Freedom Foundation (PFF)
 in July, 2005, but is consistent with the tenets of separate and inter-related spheres of authority as espoused by PFF.
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